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MEMORANDUM

TO: All Recipients

FROM: Marilyn Nielsen
Executive Officer

DATE: November 1995

SUBJECT: SCOPE OF PRACTICE LEGAL OPINION NO. 93-11

At your request, the Acupuncture Committee is pleased to provide Lega Opinion 93-11
attached hereto.

Thislegd opinion was adopted by the Committee as a"reference’ document and is subject to change
based upon changes in the profession and expert testimony. When questions arise concerning whether a
particular technique fals within the procedures enumerated in the Acupuncture Licensure Act, the matter
is referred to acupuncturists selected by the

Acupuncture Committee as expert consultants.



STATE OF CALIFORNIA

MEMORANDUM
To: Date: December 14, 1993
Executive Officer
Acupuncture Committee Telephone: (916) 445-4216
ATSS: 8-485-4216

FAX:  (916) 323-0971

From: Department of Consumer Affairs
Legal Office

Legal Op. No. 93-11

Subject:  Scope of Practice

The Acupuncture Committee (committee) has requested an opinion as to what methods of
treatment/does acupuncture, as defined in the Acupuncture Licensure Act (Business and Professions
Code section 4925 et seq” - hereinafter referred to as "Act") encompass.

Specific reference is made to whether the following trestments or moddities fal within the statutory
definition of acupuncture:

1.

10.

11.

12.

Stimulation of acupuncture points with needles,
€lectroacupuncture, cupping, and moxibustion.

Oriental mas sage, accupressure, breathing techniques,
exercise, and nutrition.

Drugless substances and herbs.
Homeopathy.

Herba medicines,

Diagnosis

Ordering lab tests and x-rays.
New devices.

Stimulation of acupuncture points by ultrasound
devices, cold lasers, and magnets.

Hesat and cold therapy.
Baths and hydrotherapy.

Naturopathy



L All section references are to that Code unless otherwise indicated.
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CONCLUSION

The acupuncture scope of practice is defined by the trestment moddities which are pecifically
enumerated in sections 492 7(e) and 4937 (b) . In addition, an acupuncturist may use treatment
modalities which are not prohibited by other laws?

ANALYSIS
Background

A review of thelegidative history of acupuncture in Cdifornia provides a helpful background to the
question posed. Acupuncture as a heding art was first formaly recognized by Cdiforniain

1975 (SB 86 - Stats. 1975, Ch. 975). Acupuncture was defined as being limited to treatment that
involved the insertion of needlesinto the body to prevent or modify the perception of pain or to
normdize physologica functions. In addition, an acupuncturist could-perform acupuncture on a patient
only after there had been aprior diagnosis or referra f rom alicensed physcian, dentist,

podiatrist or chiropractor.

In 1979 (AB 1391 - Stats. 1979, Ch. 488), the Legidature diminated the requirement-that an
acupuncturist obtain adiagnosis or referrd from a physician, dentist, podiatrist or chiropractor prior to
the performing acupuncture on a patient.

In 1980 (AB 3040 - Stats. 1980, Ch. 1313), the Legidature expanded the definition of acupuncture to
include: (1) techniques of eectroacupuncture, cupping and moxibustion; (2) the use of oriental massage,.
breething techniques, exercise or 'nutrition; and (3) the

use of drugless substances and herbs as dietary supplements.

In 1987 (SB 1544, Stats. .1987, Ch. 1190), the L egidature authorized acupuncturists to perform or
prescribe the use of accupressure.

Section 4926 which was enacted with the 1980 legidation articulates the legidative intent of the Act. It
provides asfollows.
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2 This opinion supersedes the opinion previoudly rendered by this office on August 3, 1993.
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“In its concern with the need to iminate the fundamenta causes of illness, not Imply to
remove symptoms, and with the need to treat the whole person, the Legidature intends to
edablish in thisarticle, aframework for the practice of the art and science of orientd medicine
through acupuncture.

The purpose of this article is to encourage the more effective utilization of the skills of
acupuncturists by Cdifornia citizens desiring a holistic gpproach to hedth and to remove the
exiding legd condraints which are an unnecessary hindrance to the more effective provison of
hedlth care services. Also, asit effects the public hedth, safety, and wefare, there is a necessity
that individuals practicing acupuncture be subject to regulaion and control as a primary hedth
care professon.”

Statutory Definition

The scope of practice for an acupuncturist is set forth in subdivision (€) of section 4927 and section
4937. They provide asfollows:

“4927. (e) ‘Acupuncture meansthe stimulation of a certain-point or points on or near the
surface of the body by the insertion of needlesto prevent or modify the perception of pain or to
normalize physiologica functions, including pain control, for the trestment of certain

diseases or dysfunctions of the body and includes the techniques of dectroacupuncture,
cupping, and moxibustion.”

“4937. An acupuncturigt’s license authorizes the holder
thereof:

(8 To engage in the practice of acupuncture.

(b) To perform or prescribe the use of oriental massage, acupressure, breathing techniques,
exercise, or nutrition, including the incorporation of drugless substances and herbs as digtary
supplements to* promote hedlth. Nothing in this section prohibits any person who does not
possess an acupuncturigt's license or another license as a heding arts practitioner from
performing, or prescribing the use of, orienta massage, breathing techniques, exercises, or
nutrition to-promote health, so long as those activities are not performed or prescribed in
connection with the practice of acupuncture.”
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The 1980 Act was enacted to establish aframework for the practice of oriental medicine through
acupuncture and to regulate acupuncturist as a primary health care profession.

Acupuncture makes up one area of the larger body of knowledge and philosophy of oriental medicine.
The legidative intent language contained in section 4926 makesiit clear that the Act isintended to govern
only that aspect of oriental medicine which deds with acupuncture. Accordingly, an acupuncturist is
authorized to practice only those procedures enumerated in section 4927(€) and 4937 rather than the
full range of procedures and trestments traditionally associated with orientd medicine.

The codification of legidative intent found in section 4926 references the need to regulate and control
acupuncturist as a“primary hedth care professon.” A primary hedth care professona will possess the
ability to diagnose, prescribe and administer treatments. Although an acupuncturist is authorized to
practice dl three phrase of the hedling arts (i.e., diagnose, prescribe, and administer trestment), the
acupuncturigt is limited by the statute asto the types of trestments which he or she can prescribe and
adminigter. Thus, while acupuncturists are considered to be primary hedlth care professonds, there are
gatutory limitations upon their Ability to prescribe and the nature of trestments which they are dlowed
to administer.®

Statutory Limitations On Practice

Our analyss garts from the fundamenta premise found in section 2052 which establishes parameters for
hedling arts professonds who are tot physicians. 8ection 2052 makesiit illegd generdly

% Under California’s workers compensation laws, acupuncturists are considered to be
physicians. Labor Code section 3209.3(a) defines * physician” asincluding an acupuncturist “licensed by
Cdifornia state law and (practicing) within the scope of their practice as defined by Cdlifornia state
law.” Theincluson of acupuncturists within the physician definition found in Labor Code section 3209.3
isfor the purpose of defining that term asit isused in Cdifornia sworkers compensation laws. The
Labor Code does not define the scope of practice for an acupuncturist. The scope of practice for an
acupuncturist is defined by reference to Cdifornia state law (i.e.,, the Act). Theinclusion of
acupuncturists within the Labor Code definition of “physician” does not change or expand the scope of
practice for an acupuncturist from how it is defined in the Act.
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for anyone to engage in the practice of medicine without being licensed as a physician “or without being
authorized to perform such act[s] pursuant to a certificate obtained in accordance with other provison
of law...

In addition, section 2061 provides that nothing in the Medica Practice Act shdl be congtrued as limiting
the practice of other persons licensed “under any other provisions of law relating to the
hedling arts when such person is engaged in his or her authorized practice.”

Thus, to the extent that nonphysician hedling arts professonals are authorized to engaged in practice of
medicine, they are limited in their practice of medicine by the laws under which they are licensed. The
practice of acupuncture congtitutes aform of medicine inasmuch as the trestment modalities enumerated
inthe Act are for the purpose of “normd(izing] physologicad functions’, treating "certain diseases or
dysfunctions of the body", or "promot[ing] health.”

However, section 2052 will operate to limit an acupuncturist’s ability to prescribe or administer
treatments which seek to correct a disease or dysfunction of the body to only those moddities which are
referenced specificdly in the Act.

Stimulation of Acupuncture Points
Needling, Electroacupuncture, Cupping, and Moxibustion

Section 4927(e) defines acupuncture as the stimulation of points on the body to address pain or to
normalize physiologica functions by the insertion of- needles, and includes the. techniques of
€l ectroacupuncture, cupping and moxibustion.

The stimulation of points by needles conssts of the insertion of needles of various shapes and Szesinto
specific points of the body. These needles may be withdrawn immediately |eft in Stu for sometime, or
rotated a number of times, depending upon the neture of the allment.

The stimulation of acupuncture points by dectroacupuncture employs battery-powered instruments that
generate aternating current to stimulate acupuncture points through meta needles, rubber eectrodes, or
by direct contact witha meta probe to produce therapeutic effects.

The simulation of acupuncture points-by cupping is atherapy involving vacuum suction to simulate
acupuncture points. Specificaly, avacuum is created in the cup by ether heating the
ar in the cup or by avacuum pump. The cup is quickly
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gpplied to the body surface creating a suction contact causing loca vasodilation and mechanica
expangion of the underlying tissue which stimulates the acupuncture points under the cup region.

The simulation of acupuncture points by moxibustion involves the gpplication of heet to acupuncture
points by burning moxa, a compound of wormwood. It involves either the direct gpplication of-a
burning moxa to the skin or the indirect gpplication of the heat without

direct contract of the moxa to the skin to produce heat penetration and permestion of the skin and
muscle a an acupuncture point or acupuncture meridian..

The definition of acupuncture found in section 4927 focuses on two eements. (1) the purpose or reason
for itsadminigtration (i.e., to address pain or to normalize physologicd functions) and (2) the means by
which that isto be achieved (i.e., needling, dectroacupuncture, cupping and moxibustion). The
aforementioned modalities for stimulating acupuncture points are specificaly

enumerated.-within the statutory definition of acupuncture (i.e., section 4927(e))and may be performed
lawfully by an acupuncturist if the use of these moddities are not intended to stimulate acupuncture
points, the moddity would not fal within the satutory definition.

It is noted that there are proponents of the position that e ectroacupuncture includes the use of eectrica
assessment and diagnostic devices which evauate the human energy field, (eg., Vall

machine, point locators). Electrical assessment devices* are not directed at simulating acupuncture
points, and as such, would not fal within the statutory definition of eectroacupuncture.

It-is dso noted that the Senate Committee on Hedth and Wdfare saff andyss of AB 3040
characterized the expanded definition of acupuncture asit related to e ectroacupuncture as follows:

“AB 3040 extends the definition of acupuncture to include the techniques of (1)
electro-acupuncture - simulation of an acupuncture point with pulsed d-c current to develop
manud or wave formsto produce different therapeutic effects; ...”

Accordingly, it seems clear that both the statutory language and the understanding of the legidature
regarding the definition of electroacupuncture was that it be limited to the electrica

gimulation of acupuncture points and did not include the use of diagnostic devices which evaduate the
human energy fidd.
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Oriental Massage, Acupressure,
Breathing Techniques, Exercise and Nutrition

Section 4937(b) authorizes an acupuncturist “to perform or prescribe the use of oriental massage,
acupressure, breathing techniques, exercise, or nutrition, including the incorporation of

drugless substances and herbs as dietary supplements to promote health.” The statute does not require
that these modalities be performed in conjunction with the stimulation of acupuncture

points.

Oriental massage consgts of various techniques but are generdly characterized by the kneading, or
rubbing of the surface of the body to achieve a thergpeutic object.

Acupressure is based upon atheory smilar to acupuncture except that it stimulates acupuncture points
by the application of pressure rather than needling.

Breathing techniques as they relate to orienta medicine involves ingructing patientsin bresthing
exercises gppropriate to their condition. At its basic level, breathing techniques focus on training the
patient to breathe properly with the digphragm. More advanced gpproaches involve body movements
combined with directed breath to certain areas of the body to affect hedling or dleviate pain.

Exercise @ it relates to orientd medicine involves various theories rdating to beneficia exercise
drategies.

Nutrition asit relates to oriental medicine is based upon a dietary system which holds that basic flavors
have specid relationship to the interna organs.

The foregoing modalities are specificaly enumerated in the Act

(i.e, section. 4937 (b)),as moddlities or trestments which may be administered by an acupuncturist.
Therefore, these modadities may be lawfully performed by an acupuncturist.

It is noted that section.4937(b) aso authorizes an unlicenced person to perform or prescribe the use of
oriental massage, breathing techniques, exercises, or nutrition to promote heath

provided these therapies are not performed or prescribed in connection with the practice of
acupuncture.

Asamatter of statutory interpretation, it will be presumed that the Legidature intended repested use of
identical words or
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phrases within asingle statute to be consgtent in their meaning. In re Mark K. (1984) 205 Cal.
Rptr.393, 399.

With the exception of acupressure, the enumeration of modalities pecified in section 4937 are identica
for both acupuncturists and unlicenced persons. Where identical terms are used to describe the
modadlities authorized to be employed by an acupuncturist or an unlicenced person, the definition of
these modalities must be consistent as between these two groups.

While both an acupuncturist and- an unlicenced person may perform, or prescribe oriental massage,
breathing techniques, exercise, or nutrition, including the incorporation of drugless substances and
herbs-as dietary supplements to promote hedlth, only an acupuncturist may perform or prescribe such
treatments in connection with the practice of acupuncture.

Drugless Substances and Herbs

We have concluded that an acupuncturist may prescribe nutritiond advice which includes the use of
drugless substances and herbs. However, a question is posed concerning what is a drugless substance
or herb which may be prescribed by an acupuncturist. Drugless substances and herbs generdly consst
of plants and vegetative materia, but may include some minera and animd products. Herba remedies
can congs of angle or-multiple ingredients.

Section 4937(b) authorizes an acupuncturist to prescribe “drugless substances and herbs as dietary
supplements to promote hedth.” The authorization to prescribe drugless substances and herbs focuses
upon two particulars: (1) they must be used as dietary supplements, and (2) they must be drugless.

A drugless substance, asthe term implies, is a substance without drugs. Conversdly, adrug or a
substance containing drugs, would not be a drugless substance. An acupuncturist has no authority to
adminigter or prescribe drugs. Thus, to the extent that a substance isadrug or contains drugs, an
acupuncturist would not be permitted to prescribe or administer such a substance.

Hedlth and Safety Code section 26010 of the Sherman Food, Drug and Cosmetic Law defines* drugs,”
as (1) articles recognized-in the officid United States Pharmacopoeia, officid Homeopathic
Pharmacopoeia of the United States, or officid Nationd Formulary, (hereafter referred to collectively as
an “officid Compendium”) or any supplement of any of them; (2) articles intended for usein the
diagnosis, cure, mitigation, trestment,
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or prevention of disease in human beings or any other animd; (3) articles, other than food, intended to
affect the structure or any function of the body of man or other animd; and (4) articles intended for use
as a component of any such specified articles.

Under the firgt category of Hedlth and Safety Code section 26022, a literd reading would make it
appear that if asubstanceis recognized in an officid compendium, it will be consdered a drug.
However, we have learned from FDB that the inclusion of a substance in an officid compendium does
not in and of itself cause the substance to be deemed a drug. The FDB relying upon a Federd Didtrict
Court case (United States of Americav. An ARTICLE OF DRUG (1975) 414 F. Supp. 660) has
concluded that in order for a substance to be considered a drug under subdivision (a) of Health and
Safety Code section 26010, the substance must be identified as "United States Pharmacopoeia’
(hereafter “U. S. P.”) , "National Formulary” (hereafter “N.F.”)” or other named compendium. A
substance which utilizes the label designation U.S.P. or the like is making aclaim that it complies with
the uniform standards of strengths and purity description of the named compendium. Labeling a
substance with the U.S.P., N.F., or the like designation, is primafacie evidence that the substanceisa
drug cdling upon the opposing party to come forward with contrary evidence. When such aclamis
made and the substance is intended for medicind use, it will be consdered to be adrug. An exampleis
water. Water described as “water U.S.P.” would carry the presumption that it isa drug. Conversdly,
water which is not described using the U.S.P. designation or is not intended for medicina purposes
would not be consdered a drug. Thus, the mere incluson of asubstance in an officid compendium will
not necessarily cause it to be deemed adrug. A determination of whether a substance is considered to
be adrug will rests upon whether the substance is described as U.S.P. and the like or its intended use.

The second category of Health and Safety Code section 26022 refers to the intended use of the
substance in the diagnosis, cure, treatment, mitigation or prevention of disease. Thus, any herb or
substance which is put to a prophylactic, therapeutic, or medicind purpose in the diagnosis, cure,
treatment, mitigation or prevention of diseaseis adrug. Herbs and substances used in such amanner
must therefore be consdered a drug.

The third category of Health and Safety Code section 26022 specifically excludes food products and
classfies other articles intended to affect the structure or function of the body of man as drugs.
Therefore, herbs and substances which do not come
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within the food classification and whose intended useisto affect the function and structure of the body
of man are drugs.

The fourth category includes those articles intended for use as a component of any article specified in
the foregoing provisons.

The intended use of a substance is the controlling e ement. The courts have held that “the use of a
substance determines its classification. If a substance is used for medicina purposes, it isadrug.
[citation omitted] Any substance used as amedicine or in the compostion of medicines for internal
medicina use may be dlassfied as adrug. [citations omitted] Downing v. Cdifornia

State Board of Pharmacy (1948) 85 Cal. App.2d 30, 34..

The digtinguishing feature between herbs and substances as food supplements and herbs and substances
as drugs is the intended use of the herb or other substance. An acupuncturist would be permitted to
prescribe herbs and substances which are intended to be used as dietary foods or food supplements, or
as nutrients for dietary uses or to supplement or to fortify the ordinary or usua diet. However, an
acupuncturist would not be permitted to prescribe herbs or substances for medicinal or therapeutic
purposes because they would then be considered to be drugs, and, as such would fal outside of the
parameters of being a* drugless substance.”

Thus, the intended use of the substance will be the contralling dement in determining whether the
substance is adrug or food supplement. An acupuncturist is permitted to prescribe herbs and
substances which are intended to be used as dietary foods or food supplements, or a nutrients for
dietary uses or to supplement or to fortify the ordinary or usud diet. However, an acupuncturist would
not be permitted to prescribe herbs or substances intended for medicina purposes because they would
then be considered to be drugs, and, as such would fal outside the parameters of being a*“ drugless
substance.”

Homeopathy
Homeopathy is defined in the Attorney's Dictionary of Medicine at page H-110 as
"A system of treeting diseases by the use of small doses of medicine which in large doses

produce in a hedthy person the same symptoms as the disease treated. In other words, the
medicine used to treat a given disease in the one that
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would produce the same symptoms as the disease if given in large amounts to a heglthy
individud.”

Acupuncturigts are authorized to prescribe and adminigter trestments to “normaize physiologica
functions’ or “to promote hedth.” However, acupuncturists are limited by the law as to the types of
trestment which they may utilize in treating their patients. Specificaly, acupuncturists are not permitted to
adminigter or prescribe drugs.

Section 4937(b) authorizes acupuncturists to prescribe “ drugless substances ... as dietary supplements.”
As previoudy discussed, Health and Safety Code section 26010 defines “drugs.” asincluding (1)
substances recognized in one of the officid compendiums, including the officid Homeopethic
Pharmacopoeia of the United States or (2) substances intended for use in the diagnos's, cure, mitigation,
trestment or prevention of disease in human beings.

Under the firgt category of Health and Safety Code section 26010, if a homeopathic preparation is
recognized in one of the official compendiums; it will be considered to be adrug.

If the homeopathic preparation is not recognized in one of the officid compendiums; it will till be
considered to be a drug under Hedlth and Safety Code section 26010 if it is administered or
prescribed with the intent to cure, treat, mitigate or prevent adisease. As referenced above,
homeopathy isa* system, of treating diseases’ through the use of homeopathic preparations.
Homeopathic preparations are used for therapeutic or medicina purposes. Accordingly, evenif a
homeopathic preparation were not found in one of the officia compendiums, such preparations would
gtill be considered to be a drug because of its intended use. Since a homeopathic preparation is
considered adrug, it cannot be considered to be a drugless substance and an acupuncturist would not
be permitted to administer or prescribe a homeopathic preparation. Since acupuncturists are not
alowed to administer or prescribe homeopathic preparations and the use of homeopathic preparations
is fundamentd to the practice of homeopathy, we conclude that the practice of homeopathy is not within
the acupuncture scope of practice.

Herba Medicines

The term “herba medicing’ implies that herbs are being used for medicind purposes. We have
previoudy reviewed an acupuncturist’s ability to use drugless substances and herbs and concluded that
such substances may be used by an acupuncturists only if they are drugless and used as dietary
supplements. The
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conclusion reached there is gpplicable to herba medicines. Once an herb is consdered adrug, itisno
longer a drugless substance and cannot be prescribed by an acupuncturis.

Diagnoss

Diagnosisis not specificaly authorized under the Act. However, areview of the legidative history of the
Act shows that former section 2155 required an acupuncturist to obtain a prior diagnogis or referral
from a physician before providing acupuncture to a patient. Under former section 2155, it was clear that
an acupuncturist was required to act as a subordinate to a physician and was precluded from making an
independent diagnogis of a patient's condition.

Section 2155 was repealed-by Statutes of 1979, Chapter 488, effective January 1, 1980. Although,
under current law, an acupuncturist is not specifically authorized to diagnose a patient's condition prior
to rendering treatment, logic compels us to conclude that the Legidature in repedling former section
2155 has authorized acupuncturist to diagnose a patient's condition prior to providing any trestment.

Ordering Lab Tests and X-Rays

With respect to the authority of an acupuncturist to order lab tests, we examine section 1242 which is
contained in Chapter 3 of Division 2 of the Business and Professions Code and rdates to clinica
laboratory technology.

section 1242 providesin relevant part that:

"Any person duly licensed under the provisons of this chapter to perform tests called for in adinicd
laboratory may perform skin tests for pecific diseases, arterid puncture, venipuncture, or skin puncture
for purposes of withdrawing blood or for test purposes as defined by regulations established by the
department and upon specific authorization from any person in accordance with the authority granted
under any provison of law relating to the hedling arts.... (Emphasis added.)

The Attorney Generd's office has concluded that the proper test of which hedling arts professonds are
induded in the underlined portion of section 1242 quoted above “is not whether the licentiate may,
himsdlf, perform venipuncture or skin puncture but whether the test performed by the clinica |aboratory
will be of any aid to him in the proper practice of his professon.” 19 Cd. Atty. Gen. Ops. 201,203. In
amore recent opinion the Attorney Generd's Office held that " (u)nder section
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1242 aclinica laboratory may only perform skin tests, venipuncture, etc, for a heding arts licentiate
where the need for the testing falls within the scope of the licentiate's practice and the results can be
utilized within it.” The opinion went on further to provide that [gimply put, a professona may not order
(authorize) clinicd laboratory tests pursuant to section 1242 if the results cannot be used within the
proper scope of licensed practice.” 66 Cal. Atty. Gen. Ops. 302,308

We have previoudy concluded that a licensed acupuncturist is legdly authorized to diagnose a patient’s
condition prior to trestment. Thus, the use of blood and laboratory teststo assst an

acupuncturist in making a diagnosis would be consstent with his or her scope. of practice. In addition
the use of blood or laboratory tests to corroborate or to monitor an acupuncture treatment plan would
aso be consstent with the scope practice of an acupuncturist. Accordingly, it is our opinion that an
acupuncturist is legally authorized to order blood and |aboratory tests.

The use of x-rays on human beings is governed by Hedth and Safety Code section 25660 et seq. It
establishes standards of education, training and experience f or - persons who use x-rays on human
beings. Thisbody of law is slent concerning who may order x-rays. Thereis adso no satutein the
hedling arts section of the Business and Professions Code which addresses this issue. The use of x-rays,
like the use of laboratory and blood tests, involves the performance of

sarvices on aphysica specimen leading to a physica evauation of resultsin order to determine (i.e.,
diagnose) aphysical or organic disturbance. We believe that the test developed by the Attorney
Generd’ s office to determine who may order |aboratory and/or blood tests would be an gppropriate
test to determine the ability of a heding arts professonal to order x-rays. Thet is, a heding arts licentiate
would be authorized to order x-raysif the results could be lawfully used within the proper scope of the
licentiate' s practice. We have concluded above that the making of a diagnosis by an acupuncturist
would be congstent with his or her scope of practice. The use of x-rays, like blood and |aboratory tests,
are tools which could either assst an acupuncturist in the making of a diagnosis or corroborate or
monitor a treatment plan. Accordingly, it is our opinion that an acupuncturist islegdly authorized to
order x- rays.

New Devices

The acupuncture profession utilizes various instruments to diagnose and treet patients. The use of some
of these
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insruments are subject to regulation as "new devices' by the Department of Hedlth Services, Food and
Drug Branch (FDB).

The FDB is authorized to enforce the Sherman Food, Drug and Cosmetic Law”. The Sherman Food,
Drug and Cosmetic Law addresses, the advertisng, manufacture, sde, labeling, distribution, and use of
devices used in the hedling arts. The FDB aso has the ability to make determinations as to what devices
are considered to be “new devices.”

A new device is any device which is not generaly recognized among experts as being safe, and effective
for itsintended use® It isunlawful to sdll, ddiver, or give away any new device unless the new device
has received approva from the appropriate state and federal , agencies® or the new device is used by
experts qudified by scientific training and experience who are investigating the safety and effectiveness
of the device in accordance with the requirements of state or federal law.

Devices which are not generdly recognized by the State as safe or effective for their intended purpose
are defined as new devices and may not be clinicaly used on patients within this Sate.

A hedth care professond, including an acupuncturig, is prohibited by the Sherman Food,
Drug and Cosmetic Law from using an instrument or device which is consdered by FDB to bea*new
device”

It is our undergtanding that the FDB has taken the position that the four devices which are specificdly
referenced in the Act (acupuncture needles, €ectroacupuncture, i.e., dectrogimulation, moxa(in
moxibustion), and cups (in cupping) are not considered to be new devices. The FDB’s position is
gpparently based upon the statutory recognition of these particular modditiesin the Act carrieswith it an
implication that they are safe and effective.

Health and Safety Code section 26000 et seg.
Health and Safety Code S 26 020

Health and Safety Code S 26670

Hedlth and Safety Code S 26618 and 26679

~N o 0 b



December 14, 1993
Page 17

The new devices issue poses a question of shared jurisdiction between the committee and FDB. The
committee is authorized to make determinations as to whether an acupuncturist’ s use of a

device fdlswithin his or her scope of practice. Where an acupuncturist uses a device which is not within
the acupuncture scope of practice, he or she could be disciplined for unprofessiona conduct.
Alternatively, FDB has jurisdiction over the use of new devices by an acupuncturist. Thet isto say, an
acupuncturist who is lawfully engaged in the practice of acupuncture, may only use deviceswhich are
cons gtent with the Sherman Food, Drug and Cosmetic Law, i.e., safe and effective. An acupuncturist is
subject to legd action by the FDB and disciplinary action by the committee if he or she usesanew
device in amanner not authorized by law.

The new devices issueswould occur typicdly in the use of various diagnogtic instruments. Since we
have previoudy concluded that an acupuncturist may diagnose a patient's condition, the use of
diagnogtic ingrumentsis not a scope of practice question, but. rather, relates to whether or not the
diagnogtic instrument selected by the acupuncturist is safe and effective for itsintended use. If a
particular diagnogtic instrument is not considered by the State or federal government to be safe and
effective for itsintended use, the instrument will be considered to be anew device. If the instrument is
not being used in accordance with state or federd law, the acupuncturist is subject to legd action from
FDB for violation of the Sherman, Food, Drug and Cosmetic Law.

The use of new devices as trestment modalities relates to an acupuncturist’s scope of practice. To the
extent that an acupuncturist utilizes a trestment moddity thet is a“new devicg’ which is not specificaly
authorized by the Act and the use of the device condtitutes the practice of medicine, the acupuncturist
has exceeded the acupuncture scope of practice and would be subject to disciplinary action by the
committee. In addition, the acupuncturist would be subject to legd action by FDB for using anew
device.

Simulation of Acupuncture Points By
Ultrasound Devices, Cold Lasers, and Magnets

Acupuncture points may be stimulated by various methods, including the use of ultrasound devices, cold
lasers and magnets.

Ultrasound or diathermy devices gpply ultrasonic energy at a frequency beyond 20 kilohertz and are
intended to generate deep heat within body tissues.



December 14, 1993
Page 18

A “cold laser” refers to amethod of stimulating acupuncture points by the use of alow energy
noninvasive lasr.

Magnets are used to stimulate acupuncture pointsto dter the flow of energy through the region to which
they are applied.

Section 4927 defines acupuncture as the simulation of points by the (1) insertion of needles, (2)
electroacupuncture, (3) cupping, and (3) moxibustion. In addition, an acupuncturist is authorized to
dimulate points by the use of acupressure. The definition of acupuncture limits the simulation of
acupuncture points to the previoudy mentioned five moddities and for the purposes set forth in that
section. The statutory definition is narrow. It does not include or authorize other modalities for
simulating acupuncture points. The Act does not grant acupuncturists any generd authority to simulate
acupuncture points by any other methods or moddities. The stimulation of acupuncture points by
ultrasound devices, cold lasers or magnetsis not one of the moddities for simulating acupuncture points
which isrecognized by the Act. Therefore, an acupuncturist would not: be authorized by the Act to use
these moddities to stimulate acupuncture points.

We note, however, that if a particular modality is not considered to be a*“new device” and its use does
not condtitute the practice of medicine, an acupuncturist may be permitted to use the modality even if it
is not recognized in the Act. With respect to the use of ultrasound devices, cold lasers and magnets, it
would appear that an argument could be made that an acupuncturist may use magnets inasmuch asthey
are not consdered to be anew device and are anoninvasve

treestment which do not condtitute the practice of medicine. This conclusion would not gpply to
ultrasound devices or cold lasers which are consdered to be either anew device or areused in a
manner which condtitutes the practice of medicine.

Heat and Cold Therapy

The utilization of heat and cold pads, heat lamp, and infrared hegt is not one of the moddities listed in
sections 4927(e) or 4937.8 (supra.)

Section 2620 defines the practice of physical therapy

8 It is noted that the use of heet is permitted by an acupuncturist to the extent that the heat is applied to
dimulate an acupuncture point through moxibustion.
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“2620. Physica thergpy meansthe art and science of physical or corrective rehabilitation or of
physica or corrective trestment of any bodily or mentd condition of any person by the use of
the physical, chemica, and other properties of heet, light, water, eectricity, sound, massage,
and active, passive, and resstive exercise, and shdl include physica thergpy evaduation,
trestment planning, instruction and consultative services. The use of roentgen rays and
radioactive materids, for diagnostic and therapeutic purposes, and the use of dectricity for
surgica purposes, including cauterization, are not authorized under the term ‘physical therapy’
as used in this chapter, and a licensed issued pursuant to this chapter does not authorize the
diagnosis of disease.”

Section 2630 requires one to have aphysica thergpist's license in order to practice physica therapy.
We note that the practice of physicd thergpy includes the moddity of heat. However, the definition of
physical therapy focuses on two eements. (1) the purpose or reason for its adminigtration (i.e., “ physica
or corrective rehabilitation or physicad or corrective trestment of any bodily or menta condition of any
person”) and (2) the means by which that isto be achieved (i.e, “by the use of the physicd, chemicd,
and other properties of hedt, light, water, eectricity, sound, massage and active, passve and resgtive
exercise’).

Thus, physica therapy encompasses certain procedures and modalities only when used in the course of
certain activity. The Cdifornia Attorney Generd's office has concluded that section 2630 prohibits the
unlicensed use of physical, chemica and other properties of hedt, light, water, eectricity, sound,
massage and active and resistive exercise only when they are used in conjunction with the physicd or
corrective rehabilitation or the physica or corrective treatment of any bodily or mental condition of any
person.? If the properties of hest were not utilized in connection with physical or corrective rehabilitation
or treetment they would not be deemed to be within the statutory definition of physica therapy.

It is our understanding that an acupuncturist may use heet through heet lamps, heat packs, ultrasound
and diathermy devices. If heat isused for purposes of relaxing apatient or a particular area of the
patient to facilitate the effectiveness of

%64 Cal. Atty. Gen. Ops. 470
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needling either before or after trestment, such ause of heat would not be the purpose of physical or
corrective treatment and could be performed lawfully by an acupuncturist. Smilarly, an acupuncturist’s
use of heat to keep a patient warm while he or she is undergoing acupuncture treetment would be
permissble.

However, the use of a heat source aone to address or correct a patient’s aillment would fal within the
scope of practice of physical therapy and could not be performed by an acupuncturist. In addition, the
use of heat to stimulate acupuncture points, by amodaity which is not enumerated in the Act would not
be permitted.

With respect to the use of cold pads, while this moddity is not included within the scope of practice for
acupuncture, it is aso not included within the physicad therapy scope of practice. Our research has dso
failed to reved its mention among the other healing arts professons. Accordingly, it would appear that
any person, including an acupuncturist, may utilize cold pads.

Baths and Hydrotherapy

The practice of physica therapy as defined by section 2620 includes the use of water. However, as
discussed above, in determining whether one of the means enumerated in section 2620 condtitutes the
practice of physicd thergpy, we must dso consider the purpose or reason for its administration. That is,
in order for the use of water to be deemed to be the practice of physicd therapy, it must be used for
“physicd or corrective rehabilitation or physical or corrective treetment of any bodily or menta
condition of any person.”

We believe that an acupuncturist is permitted to utilize baths and hydrotherapy (e.g., whirlpool) for
purposes other that physica or corrective treatment of a patient. For example, an acupuncturist could
recommend the use of baths and hydrotherapy for relaxation purposes.

Naturopathy

In Oogterveen v. Board of Medical Examiners (1952) 246 P.2d 136, the court considered the practice
of naturopathy and concluded persons licensed as phys cians and surgeons, osteopaths,

chiropractors, or drugless practitioners may employ naturopathic methods. The Oosterveen court,
supra. p. 139 at footnote 1, quoting from the trid court, defined naturopathy in part as

follows
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“That Naturopathy isamode of healing that attempts to restore and maintain health by the use
of light, air, water, clay, heat, rest, diet, herbs, eectricity, massage, Swedish movements,
suggestive thergpeutics, chiropractic, magnetism, physical and mentad cuture, and does not
advocate the use of drugs and medicines, but does advocate the use of “ dietary supplements’
which said dietary supplements include dl substances found in herbs, the earth and anima
tissues, whether raw or refined, and it does not include the use of surgery or the penetration of
the tissues; ...”

Recently in an opinion dated June 9, 1993 to the Senator Herschel Rosenthd, Legidative Counsel of
Cdifornia (hereafter “Legidative counsd”) opined that alicensed acupuncturist may use naturopathic
techniques as part of hisor her practice. Legidative counse compared the functions that could be
performed pursuant to the definition of naturopathy provided in Oosterveen, supra, at page 139,
footnote 1, with the functions the may be performed by an acupuncturist pursuant to section 4937(b)
and found them “similar in many respects. Both permit the use of massage (oriental massage and
acupressure per Sec. 4937), herbs, drugless dietary supplements, diet (nutrition per Sec. 4937),
exercise (swedish movements and physical culture per Sec. 4937).”

We would concur with Legidative counsd’s opinion that an acupuncturist may use naturopathic
techniques as part of the practice of acupuncture, but only to the extent that acupuncture treatment
modalities specified in sections 4927 or 4937 aso condtitute the practice of naturopathy or are not
otherwise prohibited by other laws.. We do not believe, however, that an acupuncturist is authorized to
practice naturopathic treatments which are not specificaly authorized by the Act and are otherwise
prohibited by other laws.

Our conclusion is based upon reasoning found in the Oosterveen decision that:

“...the regulatory acts [for physicians, chiropractors and osteopaths] have not prohibited the use by al
licensed practitioners of the natural methods of healing commonly employed by naturopaths, in
connection with and supplementary to other licensed methods of trestment. When we speak of the right
to use the methods commonly employed by naturopaths we do not adopt the triad court's definition of
naturopathy in al respects. Some of the practices mentioned might in some circumstances be regard as
the use
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of drugs, or medicine, which, of course, is prohibited to chiropractors. (Oosterveen supra. at p. 142)

The Oosterveen court recognized that a chiropractor is not authorized to prescribe or administer drugs
or medicines and that the use of some naturopathic methods, (e. g. , herbs) may condtitute the use of
drugs. Aswe have previoudy discussed in our andysis of an acupuncturist’s use of herbs, herbs may be
congdered to be drugs. More importantly, however, the Oosterveen court did not conclude that duly
licensed practitioners may employ al naturopathic methods. The court recognized that a licensed
practitioner’s ability to use naturopathic methods is based upon the practitioner’ s licenaing law and other
laws which may regulate the treetment method in question (e.g., heet, dectricity, or magnetism).

Therefore, we conclude that an acupuncturist may use naturopathic methods to the extent that such
methods a so condtitute the practice of acupuncture or are not prohibited by other laws. Specificaly, an
acupuncturist may administer or prescribe the following naturopathic treatments: light, air, clay, re<t, di€t,
herbs, massage, and magnetism. An acupuncturist may administer naturopathic dectricity only to the
extent that it so condtitutes el ectroacupuncture. Water and heat may be used by an acupuncturist in a
manner which is consstent with our previous holding in this opinion (i.e., for purposes other that physica
or corrective trestment of a patient). To the extent that Swedish movement and physical culture are
exercise thergpies, an acupuncturist could prescribe such trestments. An acupuncturist is not authorized
to offer chiropractic services., We are unable to find a definition of suggestive therapies and menta
culture and express no opinion on these subjects.

We trust that the foregoing is of assstance.
DERRY KNIGHT

Deputy Director

Legd Affars

By DONALD CHANG
Staff Counsd



